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Abstract I .

From 2012 to 2022, average full-time wages grew by just 1 per cent in real terms. One
possible contributing factor to slow wage growth is the combination of growing employer
power and shrinking employee power. In 2022, the unionisation rate fell to 12 per cent,
the lowest level since Federation. Work by Jonathan Hambur (2023) suggests that many
Australian labour markets are concentrated, particularly in regional areas. Since the
mid-2000s, the negative impact of concentration on wages has more than doubled.
Monopsony power is also closely connected with firm entry. In areas with fewer new
firms, people are less likely to switch jobs. Two contractual features that may entrench
monopsony power are non-compete clauses that restrict employees from immediately
switching to a competing employer; and no-poach clauses that restrain franchisees from
hiring workers at competing outlets. By restricting labour market mobility, non-compete
clauses and no-poach clauses may increase monopsony power.
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Introduction K-

Sixteen Tons was written by Merle Travis in 1946. It has been covered many times, most
famously by Johnny Cash. It is about a real group of coal miners who lived and worked in
a company town in Muhlenberg County, Kentucky. The chorus goes:

You load 16 tons, what do you get?

Another day older and deeper in debt

St. Peter, don’t you call me ‘cause | can’t go

| owe my soul to the company store (Travis 1946)

To Merle Travis, those words were personal. The first two lines came from his
brother. The last two lines came from his father. Both had experienced what it felt like to
work all day and get paid not in cash, but in scrip - redeemable only at the company store.

Folk music fans might also be familiar with Pete Seeger's ‘Homestead Strike
Song’ (Seeger, 1980), written about another company town. Homestead, Pennsylvania
was a company town builtin the 1880s to supply workers to Andrew Carnegie’s steel mills.
The men worked in the foundries and raised their families in the purpose-built town. They
made railway lines and bridges and steel for the Empire State building (Russell, 1992).

A contract between the Amalgamated Association of Iron and Steel Workers
union and Carnegie Steel was due to expire on 1 July 1892. Carnegie gave his operations
manager permission to break the union before the contract ended. Wages were cut and
workers were locked out of the plant. They went on strike and all 3,800 were fired the
following day. On 6 July 1892, the steel workers fought for control of the factory and the
town against strike breakers shipped in under cover of night by Carnegie’'s managers.
In a 12-hour gun battle and its aftermath three strike breakers and seven workers died.
Ultimately, the strike failed, and the plant was operational again within days.

Another company town that inspired ballads was Pullman, lllinois. It was
developed outside Chicagoin the 1880s by George Pullman who made his fortune building
train carriages, specialising in luxury sleeper cars. The Pullman strike is considered one
of the great turning points in US industrial history. Pullman built his model town to house
workers for his train carriage manufacturing business. He owned it all: the houses, the
market, library, church, and schools. The town was home to 6,000 employees and their
families who rented from the Pullman Company.

Demand for Pullman cars tanked during a depression that followed the economic
panic of 1893. The company laid off hundreds of workers and switched many more to
pay-per-piece work. But the rents did not go down. Discontent had been brewing in
Pullman. There was resentment over the boss’s paternalistic control of workers' lives, the
prices charged for services, high rents and because they were not allowed to own their
own houses (Almont, 1942).

First came a strike by the American Railway Union in spring 1894. When that
failed, the union launched a national boycott of trains pulling Pullman carriages. The
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boycott lasted two months and ended only after the federal government and military
intervened. A national strike commission that later investigated the causes of the strikes
and found Pullman Company partly to blame, labelling its actions ‘Un-American’ (Buder,
1967). Pullman was meant to be the model town watched over by a benevolent boss. But
in 1898 the Pullman Company was ordered to divest ownership of the town and it was
annexed to Chicago.

Company towns peaked around the late 19th and early 20th centuries (Boyd,
2003). But it seems such utopian dreams linger, even today. In March 2021, Elon Musk
announced plans to incorporate the site of a SpaceX rocket manufacturing and launch
facility, with a city called Starbase. Presumably it is a trial run for SpaceX company towns
on Mars.

The story of the company town in Australia is a bit different. Here they were
usually established to accommodate workforces in remote places. Roxby Downs in South
Australia was built for the development of the Olympic Dam mine. Mount Beauty and
Bogong Village in north east Victoria were built by the State Electricity Commission for
Kiewa Hydroelectric Scheme construction workers. Useless Loop on the West Australian
coast is a closed company town owned by Japan’s Mitsui Group. Incidentally, the town'’s
name came from a French explorer who disliked the harbour (Bilson, 2015), not from
an economist analysing the way that money typically flows around a company town.
And then there are the Australian company towns that operate with a fly-in, fly-out
workforce, such as Newman and Barrow Island.

While company towns have declined in advanced economies, concerns about
employer market power have been gaining traction in recent years. Some see wannabe
‘modern company towns’ in situations where a single employer dominates a large
portion of a local labour force (Willingham and Aijilore, 2019). This is where monopoly and
monopsony meet.

The origins of monopsony NS

The trailblazing Cambridge University economist Joan Robinson - who should have been
the first woman to win the economics Nobel Prize - is credited with popularising the term
monopsony. Building on Adam Smith’s concerns over monopoly, Robinson challenged
accepted wisdom in her male-dominated profession by rejecting the idea of perfect markets.

This meant contradicting the formidable Alfred Marshall, who had long
dominated economics at Cambridge. He argued that supply and demand could meet in
perfect equilibrium when workers were paid precisely the value of their contribution to
production. This, Marshall argued, gave consumers the upper hand because companies
had to compete on price and quality in a competitive market. The problem was Marshall’s
conviction that monopoly was a passing flaw that would correct itself over time. Robinson
disagreed (Carter, 2021).
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In 1933, at the age of thirty, Robinson published her landmark book The
Economics of Imperfect Competition (Robinson, 1933). By coincidence, this was also
the year when Harvard's Edward Chamberlain published The Theory of Monopolistic
Competition (Chamberlain, 1933). Both books analyse monopoly, though Chamberlain
was more sanguine about its effects, expecting new firms to enter the market and drive
the equilibrium towards perfect competition.

Robinson saw monopoly as potentially pernicious and enduring. She also saw how
the harms of monopoly power could extend to suppliers as wellas consumers. Ina monopoly
the consumer pays the price set by the supplier. In a monopsony the supplier accepts the
price set by the buyer. Monopolies hurt consumers. Monopsonies hurt suppliers.

Inthe labour market, workers are suppliers. The service they supply is theirlabour.
Robinson argued that monopsony was endemic in the labour market and employers
were using it to keep wages low. If there are a small number of employers competing for
workers, those workers have fewer outside options. Their bargaining power is limited.
Therefore, employers have the power to set lower wages.

In the extreme case, think of the plight of employees in Muhlenberg, Homestead,
Pullman and those other one company towns. Workers benefit when there are more
employers in the labour market. More employment options mean greater bargaining
power. Workers can swap jobs and move on to better pay and conditions with another
employer. | discuss below how important this is in the Australian context.

Monopsony roars back NN

Joan Robinson died in 1983, by which time monopsony had fallen out of favour among
many economists. As one labour economics textbook of the era put it, ‘we feel confident
that monopsony is not a widespread phenomenon today’ (Fleisher and Kniesner, 1980,
203). This blunt conclusion seems at odds with the reality of the employment market,
such as the fact that firms often have the power to set wages. Moreover, monopsony
power helps explain a range of features of the labour market, including firms’ willingness
to pay for general training, the fact that equal pay legislation did not lead to mass
unemployment of women, and the prevalence of jobs with longer working hours than
employees prefer (see Manning, 2003 for an excellent overview).

In recent years, Robinson and monopsony have made a return to the economic
big time. In 2022, the Journal of Human Resources released a special issue focused
on monopsony in the labour market. It was an acknowledgement of the growing focus
of market power in economic literature (Ashenfelter et al., 2022). As the editors of the
special issue argued:

‘The idea that firms have some market power in wage-setting has been
slow to gain acceptance in economics.
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‘Indeed, until relatively recently, the textbooks viewed monopsony
power as either a theoretical curiosum, or a concept limited to a handful
of company towns in the past.

‘This view has been changing rapidly, driven by a combination of
theoretical innovations, empirical findings, dramatic legal cases, and
new data sets that make it possible to measure the degree of market
power in different ways.' (Ashenfelter et al., 2022)

The concept has also caught the attention of competition lawyers. Monopsony
was cited in a ruling against Apple in the US Supreme Court in 2019. The Court found:

‘A retailer who is both a monopolist and a monopsonist may be liable to
different classes of plaintiffs — both to downstream consumers and to
upstream suppliers — when the retailer’s unlawful conduct affects both
the downstream and upstream markets.’ (US Supreme Court, 2019)

Think of iPhone users as consumers in a monopoly market. They are likely to pay
more for a product because of the seller's market dominance. When the iPhone 15 hits
the shelves in September 2023, there is only one company that will sell it to you.

But you can also think of Apple’'s app developers as suppliers to a monopsony.
They are likely to get less for the product they are selling because Apple has the
monopsony on which apps run on its systems. There is a reason that Apple can take a cut
of 30 per cent on mostin-app purchases: because there is only one way of getting an app
onto an Apple phone. Both consumers and suppliers lose. Monopoly meets monopsony.

A report by US House Democrats accused Amazon of using monopsony
power in its warehouses to ‘depress wages' in local markets (Nadler and Cicilline, 2020,
303-304). They described Amazon as acting like a monopsony because of the way it
pressured third-party suppliers to lower their prices if they wanted to sell products
through the behemoth’s platform. These were the characteristics of a monopsony,
according to the Democrats, because of Amazon’'s market dominance, interactions with
suppliers and behaviour in the labour market. Perhaps this is a case of the company
town gone global.

International evidence on employer power R

Evidence from the US, UK and Europe has demonstrated that increases in labour market
concentration are associated with lower wages (Benmelech, Bergman and Kim, 2022;
Azar, Marinescu and Steinbaum, 2022; Abel, Tenreyro and Thwaites, 2018; Jarosch,
Nimczik and Sorkin, 2019).
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Without market power, economic theory would predict that wages are equal to a
worker’'s marginal product of labour - the increase in output as additional labour is used.
With market power, an employer can set lower wages, meaning a worker is producing
at a higher level than they are being paid. Studies of the US and Europe find that the
impact is larger in rural labour markets, potentially reflecting fewer opportunities and
larger employer power outside metropolitan areas.

Economists have long noted that people in cities tend to earn more than those
in regional areas. My own research finds that when someone moves from a rural area to
a major Australian city, their annual income rises by 8 per cent (Leigh, 2014, 84-85). The
economics of monopsony suggests that an important part of the urban wage premium
can be explained by greater employer competition in denser labour markets (Hirsch et
al., 2022).

Strikingly, while Adam Smith did not devote much attention to the issue of
monopsony power, he did highlight this particular issue. In The Wealth of Nations, Smith
wrote:

‘It generally requires a greater stock to carry on any sort of trade in
a great town than in a country village. The great stocks employed in
every branch of trade, and the number of rich competitors, generally
reduce the rate of profit in the former below what it is in the latter.
But the wages of labour are generally higher in a great town than in a
country village. In a thriving town the people who have great stocks to
employ frequently cannot get the number of workmen they want, and
therefore bid against one another in order to get as many as they can,
which raises the wages of labour, and lowers the profits of stock. In the
remote parts of the country there is frequently not stock sufficient to
employ all the people, who therefore bid against one another in order
to get employment, which lowers the wages of labour and raises the
profits of stock.’ (Smith, 1776, Ch 9).

In aggregate, monopsony power may have a large impact. A recent US paper
found that workers produce 21 per cent more than they earn, suggesting significant
monopsony power (Azar, Berry and Marinescu, 2022). In other words, for every $1.21
of value that employees produce, they are paid $1in wages. While the level of employer
concentration appears to be fairly stable over time in the US, the negative relation
between concentration and wages has been increasing in magnitude over time
(Benmelech, Bergman and Kim, 2022). In areas with few employers, those firms are
increasingly wielding their power to suppress wages.
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Australian evidence on employer power ==

In Australia, as in many other nations, wage growth has been slow. The average weekly
full-time wage in November 2022 was $1,808 a week. In 2022 dollars, the average
wage in November 2012 was $1,790 a week. In other words, after inflation, Australian
workers earned only 1 per cent more in November 2022 than they did in November 2012.
Fundamental determinants such as productivity and inflation expectations have played
arole, but even so growth has still been lower than expected (Andrews et al., 2019).

At the same time, the rate at which people move between employers has
also fallen. Forget what you have heard about the joys of a ‘job for life’. Across a career,
the biggest average wage gains come when people switch employers. For a worker who
is keen for a pay rise, the best chance is to get a new job - or at least a new job offer
(Deutscher, 2019).

Incidentally, people who switch roles will not be hurting their co-workers. When
some employees switch jobs, it also tends to mean better wages for stayers, as they can
leverage the option to switch when negotiating with their employers.

Why have job switching rates fallen? And why has wage growth been so slow?
Increases in employer concentration, and larger impacts of employer concentration on
wages could explain both phenomena. Research by Jonathan Hambur considers whether
labour market concentration lowered wages growth pre-COVID-19. The paper explores
the trends in and impacts of monopsony power in Australia (Hambur, 2023).

Defining a labour market as the intersection of a region, and an industry,
the study uses the comprehensive de-identified Linked Employer-Employee Dataset
(LEED)., which contains the near universe of employees, linked to their employers
via annual Pay-As-You-Go (PAYG) statements. The data contain earnings, industry,
location and other demographic characteristics. Hambur's analysis spans the period
2005 to 2016. It covers the market sector, dropping the health, education and public
administration industries.

In order to measure concentration in labour markets across the country, the
analysis separates Australia into 290 working zones (for example Canberra, Kalgoorlie,
and Townsville) and 190 industries (for example coal mining, residential building
construction, and life insurance). For example, it might look at the concentration of
grocery store employers in Wagga Wagga. Altogether, the analysis separates Australia
into around 25,000 local labour markets per year.

Employment concentration is measured using the Herfindahl-Hirschman Index
(HHI), which is calculated by squaring each firm’s market share and then summing all
the squares. The HHI ranges from zero for a perfectly competitive market to one for
a monopsony employer (such as a one-company town). Where the data permits the
calculation of the HHI, it is generally regarded as being more informative than the market
share of the largest firms. This is because the four firm concentration ratio is insensitive
to concentration within the top four firms, and is similarly insensitive to concentration
within the remaining firms in the industry.
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Hambur's research reveals that in Australia, wages tend to be lower in more
concentrated markets. Within markets where concentration rose, real wage growth over
the decade was significantly lower (Figure 1).

Figure 1: Employment market concentration and wage growth, change from 2005 to 2016
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Average annual growth in real wage (%)
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Change in labour market concentration (HHI index)

Source: Hambur (2023)

On average, larger firms are more productive. The turnover per employee is likely
to be lower at a corner store than at a big supermarket. Thanks to more capital, more
efficient management systems, and the benefits of scale, larger firms tend to be more
productive, and tend to pay higher wages.

But when a labour market is more concentrated - or when a firm has a larger
share of the employment market - the gap between the value a worker produces, and the
wage they are paid, tends to grow. This means larger firms set lower wages once other
factors such as productivity are taken into account.

While the level of concentration in Australia is lower than in the US, there is
substantial variation across labour markets. Figure 2 shows the pattern of market
concentration across industries and compares the results with those in the US.
Employer concentration in the Australian labour market is highest in the mining industry,
manufacturing, transport, utilities and retail trade. For most industries, concentration
is higherin the United States. Butin the case of mining, employer concentration is slightly
higher in Australia.
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Figure 2: Employment weighted average HHI by sector, 2012
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Source: Hambur (2023); Rinz (2018).

Figure 3 looks across regions in Australia, estimating the average level of
employer concentration in cities, regional areas and remote Australia. It shows that
employment is twice as concentrated in inner regional areas as it is in major cities. In
remote areas, employment concentration is three times as high as in major cities. This
suggests that monopsony power may be a particular problem for those living outside
major cities.
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Figure 3: Unweighted average employment HHI for 2005-2016, by remoteness
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The Treasury analysis shows that while labour markets in Australia have not
become more concentrated over time (Figure 4), the negative impact of any given level of
concentration on wages has increased. For any given level of concentration, its negative
impact on wages has more than doubled compared to the mid-2000s.

Because of this - and despite no increase in concentration - employer market
power could be a factor that has influenced the slow growth of wages over the last
decade. The greater impact of concentration may have lowered wages by around 1
per cent from 2011 to 2015 (Hambur, 2023). This could help explain why the share of
productivity gains passed through to workers has declined modestly over the past 15
years (Andrews et al., 2019; e61 Institute, 2022).
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Figure 4: Average employment HHI over time
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The Treasury analysis finds that declining firm entry and declining economic
dynamism appear to be important factors contributing to the increased impact of
concentration. When firms enter, they tend to compete and poach staff away from
existing firms to grow. As such, they create better outside options for workers.

When entry rates are high, people are more likely to switch jobs, and this
relationship is driven by people moving from incumbent to young firms (Figure 5). So,
when entry rates are higher, even if markets are still somewhat concentrated, there are
more outside options for workers, lessening the effects of concentration on wages.
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Figure 5: Entry rate vs. job-to-job switching by SA4 for 2002-2016
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Overall, Hambur (2023) provides new evidence on monopsony power in Australia,
adding to the growing literature on dynamism, competition and market power.

It has long been known that monopolies hurt the average person. By transferring
resources from consumers to shareholders, they make the typical family worse off,
and worsen inequality (Gans et al., 2019). But now we can see another effect. If those
monopolies also exert monopsony power, then they may drive down wages. Workers may
get a smaller pay packet because of monopsony power, and then find that when they
try to spend it, they get less for their money because of monopoly power. It is a double
squeeze.

Dynamism, competition and market power IR

In 2022, | delivered four major speeches on economic dynamism and competition.

In the Gruen Lecture at the Australian National University (Leigh, 2022a), |
presented new evidence on the decline in market dynamism. Thanks to extraordinary new
data, we are now able to analyse the economy at a fine-grained level and look at changes
over time. This reveals a troubling picture. Over recent decades, the new business start-
up rate has declined. Market concentration has risen. The biggest companies on the
Australian share market have barely changed in a generation.
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In the Warren Hogan Lecture at the University of Sydney (Leigh, 2022b), |
delved into three moments in history where countries had experienced major boosts in
economic productivity as a result of competition reform. These were the US Sherman
Act and Teddy Roosevelt's vigorous enforcement of competition laws, Germany and
the post-war breakup of industrial giant IG Farben, and Canada’s 1985 competition
reforms.

At a Sydney Ideas talk marking the 30th anniversary of the Hilmer reforms
(published as Leigh, 2023), | discussed the competition reforms spearheaded by Fred
Hilmer and Paul Keating, which led to the removal of anti-competitive regulations, the
creation of a national electricity market and the prioritisation of competition across
governments. The changes contributed to the 1990s surge in productivity. On one
estimate, the typical Australian household is $5,000 a year better off as a result.

And at the Sydney Institute (published as Leigh, 2023b), | explored the issue of
price mark ups - noting that the gap between firms’ cost of production and the price they
charge has been steadily rising. It is a finding that is quite consistent with the growth in
market concentration, and highly relevant at a time when inflation is surging around the
world. Bigger mark ups did not cause inflation problems, but they are one of the reasons
that people are paying more than they should for everyday necessities.

Alongside this, | am pleased to see a growing focus among researchers on
issues of market dynamism. Work by the new eé1 Institute has highlighted the negative
implications of declining dynamism on productivity and, therefore, wages (e41 Institute,
2022; Andrews et al., 2022).

Monopsony power suggests another mechanism through which declining
business dynamism might have lowered wages growth. The labour market today is less
dynamic than in the past. Treasury estimates that the share of workers starting a new
jobin the previous three months declined from an average of 8.7 per cent over the period
from February 2002 to May 2008 to 7.3 per cent from August 2008 to November 2019.

Monopsony power has weakened workers’ outside options and bargaining
power, made labour markets less competitive and, therefore, lowered workers’ wages.
A more dynamic and competitive economy will help improve labour market outcomes.

Tackling monopsony power NS

I turn now to consider what might be done. In the area of monopsony power, the Australian
Competition and Consumer Commission has in the past taken on misconduct by firms
with regard to their suppliers.

One such action arose in Victoria in 1994 and 1995. Safeway Supermarkets had
a policy that when a bread supplier sold bread to independent retailers at a lower price
than their stores, Safeway temporarily stopped purchasing from that bread supplier.
The competition watchdog was largely successful in court, determining that misuse
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of market power could apply to suppliers as well as customers - in other words that
competition law applied to monopsonists as well as monopolists (Australian Government
Solicitor, 2003).

Other actions against anti-competitive conduct by suppliers have involved
unfair contract terms. In one case, chicken processors were imposing contracts on their
suppliers which allowed them to vary supply agreements or impose additional costs. In
another, potato processors had contracts with farmers that let them unilaterally vary the
price and prevent suppliers from selling to other processors.

Wine makers were also found to be abusing their power over grape growers by
including provisions that allowed them to unilaterally vary the contract and prevent them
seeking legal or financial advice.

Another instance of monopsony power arose from the decision by dairy
processors Fonterra and Murray Goulburn to retrospectively cut their suppliers’ prices -
a process known as ‘clawback’. This spurred the creation of the Dairy Code of Conduct,
and a class action that was settled in 2022 with Fonterra agreeing to pay suppliers
$25 million in compensation.

In a note prepared for the OECD last year, the Australian Competition and
Consumer Commission concluded ‘our market studies in a range of sectors demonstrate
that buyers' power, and the inequality of bargaining power that underlies it, creates
real risks of potential harm to the effective operation of markets' (ACCC, 2022). The
Commission pointed to enforcement action under fair trading laws and industry-specific
regulation as a check on buyers’ power.

The Australian Competition and Consumer Commission has also considered
monopsony power in other contexts. When assessing mergers, it can take account of
buyer power - and has done so in relation to proposed mergers between food processors
and food suppliers. The Commission recently issued a class exemption for businesses
with turnover below $10 million to collectively bargain with suppliers or customers -
providing a safe harbour for their dealings with customers who may have monopsony
power. The Commission has also used the unfair contract terms provisions in the
legislation to obtain an enforceable undertaking from a franchisor that was preventing
ex-franchisees from setting up competing businesses. And in its fifth Digital Platform
Services Inquiry Report, the Commission proposed new powers that could rein in abuses
of monopsony power by technology platforms.

However, Australian competition law specifically carves out matters relating
to earnings, hours or conditions of employment (Competition and Consumer Act 2010,
s51(2)). So | have been unable to identify instances in which the competition watchdog
has taken enforcement action against firms engaged in labour market collusion.

This contrasts with the United States, where Assistant Attorney General
Jonathan Kanter told a 2022 Senate committee hearing:

‘One area where we have been particularly active is prosecution of

criminal conspiracies among employers. Labor market competition is
essential to a properly functioning market-based economy. Free market
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competition for workers can mean the difference between saving for a
home, sending kids to college, and leaving a toxic workplace, or being
forced to stay. It also means free market competition for entrepreneurs,
small business owners, and honest businesses of all kinds who compete
to attract and retain talented workers..

‘Criminal conspiracies in labor markets include wage fixing and
allocation agreements that limit worker mobility or suppress wages. ..
Outside of the reach of a labor exemption, agreements by employers
to restrict labor market competition is entitled to no special treatment
under the U.S. antitrust laws. We will continue to prosecute collusion in
labor markets that serves no other purpose than to cheat workers of
competitive wages, benefits, and other terms of employment.

‘In the last two years, the [Antitrust] Division has brought six criminal
cases .. labor market collusion is a felony under the Sherman Act. As
one court explained: “employees are no less entitled to the protection of
the Sherman Act than are consumers” and “anticompetitive practices
in the labor market are equally pernicious — and are treated the same
— as anticompetitive practices in markets for goods and services"’
(Kanter, 2022)

A particular concern in the labour market is non-compete and no-poach
clauses. A non-compete clause (also known as a restrictive covenant) is one in which an
employee agrees not to work in a similar industry or area for a period of time after their
employment ends.

On one estimate, 18 per cent of US workers are currently subject to a non-
compete clause, and 38 per cent have been subject to one at some point in their career
(Starr, Prescott and Bushara, 2021). Non-compete clauses are not restricted to high-
wage jobs. In the US, non-compete clauses bind 11 per cent of landscapers, 12 per cent
of construction workers, 18 per cent of installers and 19 per cent of personal care workers
(Starr, 2019). Even in US states where non-compete agreements are unenforceable,
many workers end up signing contracts containing such clauses.

No-poach clauses have a similar effect to non-compete clauses, by constraining
employers from engaging workers who have recently been employed at a competing
outlet. From the 1980s to the 2010s, a group of Silicon Valley companies - including Pixar,
Apple, Google, Adobe and Intel - colluded in an agreement to not attempt to hire each
other’s technology workers (Ashenfelter et al., 2022). Only a lawsuit from the Department
of Justice finally ended the conspiracy.

No-poach clauses also turn out to be ubiquitous in franchising. Analysing US
franchise agreements, researchers found that no-poach clauses existed in 58 per cent
of major franchisors’ contracts, including McDonald's, Burger King, Jiffy Lube, and H & R
Block (Krueger and Ashenfelter, 2022).
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In Australia, | have been unable to find any surveys of the prevalence of non-
compete clauses, though respected labour lawyers tell me they are commonplace. One
gave me the example of a minimum wage worker in the early childhood sector whose
contract included a non-compete clause.

Onno-poachclauses, the only evidence comes from an exercise that | conducted
in 2019, writing to all Australia's major franchisors to ask whether their standard franchise
agreement included a no-poach clause (Leigh, 2019).

Among them, McDonald's, Bakers Delight and Domino’s wrote back to me to say
that their standard clauses prevent franchisees from hiring workers in other stores. For
example, McDonald's told me that each franchised store in Australia must sign a contract
that says 'neither licensee nor principal shall employ or seek to employ any person who
is at the time employed by McDonald’s or by licensor or by any of the subsidiaries or
associated or related companies of McDonald's or licensor or by any person who is at
the time operating a McDonald’s restaurant, or otherwise induce, or attempt to induce,
directly or indirectly, such person to leave such employment’.

Most McDonald's workers would have no idea about this clause, which directly
affects their ability to get a better paying job at another McDonald’s store. To their credit,
at least McDonald’s, Bakers Delight and Domino’s replied. Many of the large franchise
chains simply ignored the request. Unlike the US, there is no requirement for their
franchise contracts to be publicly lodged, so we cannot know the full extent to which
other franchise chains are reducing the competition for workers.

What can policymakers do?

In the US, the Federal Trade Commission has concluded that scrapping non
compete clauses could boost worker earnings by almost USS300 billion, and close racial
and gender pay gaps by up to 9 per cent.

In January 2023, the Federal Trade Commission proposed a total ban on non-
competes across the US economy (FTC, 2023). Announcing the proposal, Federal Trade
Commission chair Lina Khan said:

‘The freedom to change jobs is core to economic liberty and to a
competitive, thriving economy. Non-competes block workers from freely
switching jobs, depriving them of higher wages and better working
conditions, and depriving businesses of a talent pool that they need to
build and expand. By ending this practice, the FTC's proposed rule would
promote greater dynamism, innovation, and healthy competition.’

In Australia, cases on the validity of non-compete clauses have been heard
before various state supreme courts (the issue does not appear to have arisen in Fair
Work Commission hearings). These cases establish that non-compete clauses are only
enforceable if they can be shown to reasonably protect a legitimate business interest.
In judging such cases, courts may consider the duration, geographic area and industry
reach of the non-compete clause (see for example NSW Supreme Court, 2016; WA
Supreme Court, 2018).
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On this basis, some have argued that the deterrent effect of Australian non-
compete clauses on worker mobility is limited. However, this ignores the findings from
US research that even in states such as California, where non-compete clauses are
unenforceable, they still exert an effect (Starr, Prescott and Bishara 2020).

There are several reasons for this, including workers not being perfectly aware
of all their legal rights, and the financial risk to an employee of facing off against their
former employer in court. Lawpath, a provider of online legal advice to small businesses,
advises employers ‘It is easy to insert [a non-compete clause] into an employment
contract’ (Ward, 2023).

Even if it might turn out to be unenforceable, why wouldn’t a rational employer try
to block competitors? Given the growing body of evidence about the way that non-compete
clauses hamper job mobility and wage growth, | have asked the Australian Competition
and Consumer Commission and Treasury for advice on the competitive impacts of non-
compete clauses and any action the Australian Government should take in response.

In 2022, l introduced into parliament a ban on unfair contract terms, and the bill
subsequently passed into law. As the ban only applies to consumer and small business
contracts, which do notinclude employment contracts, this new provision likely does not
apply to non-compete clauses.

Nonetheless, you could readily argue that the principle still holds. Why should
we ban unfair contract terms when it comes to a big business contracting with a small
businesses, yet allow unfair contract terms when it comes to a big business contracting
with an individual employee?

As to no-poach clauses in franchise agreements, they could not be struck down
as an unfair contract term. That is because the disadvantage is to the employee, who is
not a party to the franchise agreement.

But at a minimum, it would be useful to know more about the prevalence of
these clauses. | encourage Australia’s large franchisors to publicly disclose whether their
standard agreements contain no-poach clauses, and, if so, to justify why they are in the
public interest.

Unions also have a critical role to play in curbing monopsony power. In both the
US (Benmelech, Bergman and Kim, 2022) and Australia (Hambur, 2023), the impact of
market concentration on wages is smaller when union membership rates are higher.

Yet over recent decades, the share of Australian workers who are union
members has steadily declined, dropping from 41 per cent in 1992 to 12 per cent in 2022
(ABS, 2022). Union membership is particularly low in the private sector, averaging 10
per cent in construction and manufacturing, 8 per cent in retail trade, 6 per cent in the
financial sector, and 2 per cent in accommodation and food services. Not since 1901 has
the Australian unionisation rate been as low as it is today (Leigh and Terrell, 2020).

Deunionisation is not the primary reason for a decade of wage stagnation. But
at a time when the market power of employers is growing, declining union membership
risks tilting the playing field further away from workers.

Asthe chant goes, 'the workers, united, will never be defeated'. Butin the modern
era, employers are increasingly united, while workers are more fragmented than at any
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time in the past 120 years. Providing employees with more opportunities to collectively
bargain for better pay and conditions would be a useful check on monopsony power.

Conclusion I

Two young fish are swimming along one day when they meet an older fish. As they pass,
the older fish happily greets them with ‘hey guys, how's the water?’. As the older fish
swims off, one of the younger fish turns to the other and asks ‘what the heck is water?".

To many Australian workers, monopsony is the water we swim in each day. Yet
unless a wise fish like Johnny Cash or Joan Robinson points it out, it is easy to miss the
pernicious impact that monopsony power has on the economy.

In this article, | have outlined some of the facts about monopsony power in
Australia. Concentrated labour markets are a particular problem in Australian regions.
While labour markets in Australia have not become more concentrated over time, the
negative impact of any given level of concentration on wages has increased.

For any given level of concentration, its negative impact on wages has more
than doubled compared to the mid-2000s. On one estimate, the greater impact of
concentration may have lowered wages by around 1 per cent from 2011 to 2015. In turn,
this could help explain why the share of productivity gains passed through to workers
has declined over the past 15 years.

Monopsony power is also closely connected with firm entry. In areas with fewer
new firms, people are less likely to switch jobs. And we know how crucial job switching is
to wage growth.

In the United States, strong enforcement action has seen a number of
prosecutions of cartels that were aiming to suppress wages. That country’s competition
regulator has also proposed a nationwide ban on non-compete clauses, arguing that this
will boost wages and narrow the gender pay gap.

While the Australian Government has not reached a fixed view on whether new
action is needed to tackle the impact of market concentration on wages, we are watching
these developments closely and seeking advice from the key economic and competition
agencies.

A focus on monopsony has been a long time coming. It took economists too
long to recognise the problems of monopsony power, and the way that monopoly and
monopsony can be two sides of the same dodgy coin. Sometimes those who have
championed workers' rights have been sceptical of competition reforms, seeing them as
threatening a race to the bottom on wages.

In fact, as Joan Robinson has shown us, uncompetitive markets do not just
hurt consumers, they can hurt workers too. It is another reason policymakers should be
working to shape a more dynamic economy, a more productive corporate sector, and a
fairer society.
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